Jonathan Goodlijjc
In civil proceedings in England the general expectation is that a party's witnesses, whether of fact or expert, will
give their evidence at the trial, and not before. The position is largely the same in Scotland. Until that point the other party cannot test those witnesses by cross-examination.
POLARISATION OF LOYALTIES
On the one hand there is no property in a witness and therefore no reason why the solicitor for the defendant should not approach the plaintiff's witnesses ... On the other hand there will usually be a polarisation of loyalties, so that each party's witnesses will be reluctant to help the opposite party.
In the 1970s and 1980s a new procedure developed in the Official Referee's Court. The parties were required to exchange statements of their witnesses of fact in advance of the trial.
This practice gradually spread to all civil litigation and is now set out in RSC O. 38, r. 2A. All too often these reports and statements are, however, carefully crafted by the lawyers on each side: they do not necessarily give any definite indication about what the witness \vill really say when he gets into the box and how well he will say it. On the one hand there is no property in a witness and therefore no reason why the solicitor for the defendant should not approach the plaintiff's witnesses (subject to principle 21.10 of the Law Society's Guide to Professional Conduct). On the other hand there will usually be a polarisation of loyalties, so that each party's witnesses will be reluctant to help the opposite party Presumably it would allow similar applications in aid of, for instance,
RULES OF THE SUPREME COURT
Following a Khanna type application, the trial will be adjourned to the original date, by which time the parties would have digested the documents produced by the witness. Currently, however, this procedure is only used for the production of documents, not for the taking of oral factual or expert evidence. 
HISTORICAL BACKGROUND

NORTH AMERICAN CONTRAST
In North America, the procedure for pretrial deposition of witnesses adapted to the modern world and continues into the late 20th Century. It gives each side the opportunity to test the other's factual and expert witnesses.
NORTH AMERICAN PROCEDURE
This cumbrous procedure was swept away by the English Courts following the Judicature Acts. By contrast, in North America, the procedure for pre-trial deposition of witnesses adapted to the modern world and continues into the 
THE REFORM OF ENGLISH CIVIL PROCEDURE
'Discovery' in English proceedings usually means discovery of documents although it sometimes also extends to interrogatories as well. Lord Woolf's Final Report (Access to Justice, 1996) proposes a narrowing of the basis on which discovery (or 'disclosure' as it will be called under the new regime) of documents may be sought. 
THE RELUCTANT WITNESS
It might, for instance, provide a solution to the problem of the reluctant witness who refuses to be interviewed by either party, or to sign a statement.
Where a party proposes to compel such a witness to testify at the trial by subpoena, the Court may require him, nevertheless, under RSC O. 38, r. 2A(S), to serve a statement of the evidence intended to be adduced. There are similar provisions in Lord Woolf's draft Civil Procedure Rules (r. 28.10).
INTERLOCUTORY AMMUNITION?
Sir Thomas Binpham MR ... said that o interrogatories should not be regarded as a source of ammunition to be routinely discharged as part of an interlocutory bombardment preceding the main battle.
Often, however, it will be to a large degree a matter of guesswork what the witness will say. As things stand, and even under Lord Woolf's proposals, a crucial witness may thus be able to obstruct the process of civil justice by refusing to be interviewed or to sign a statement.
Clearly it makes sense to provide for such a witness to be compelled, in appropriate cases, to give evidence in advance of the trial, so that the parties 
SUMMARY JUDGMENT
Under RSC O. 14, r. 4(4)(b) the court has power, on an application for summary judgment, to order the crossexamination of the defendant. This power is rarely used. It may become more appropriate for witnesses to be cross-examined on their affidavits when Lord Woolf's recommendations come into effect and either party can apply for judgment on the basis that the other has no prospect of success on the claim or defence. Sections 9 and 10 of the Defamation Act 1996 which, when they come into force, will give the court power to grant summary judgment in defamation proceedings, expressly contemplate oral evidence being given in 
OBSTRUCTION BY WITNESS
Often ... it will be to a large degree a matter of guesswork what the witness will say ... a crucial witness may ... be able to obstruct the process ol civil justice by refusing to be interviewed or to sign a statement.
OTHER CASES
In most other cases deposing witnesses in advance of the trial may be a pointless exercise. They will only have to testify again at the trial, so that the judge can form his own view of their evidence.
In any event, it will only be at the trial that the issues in the action will have been fully formulated to enable the advocate for the opposing party to decide how to conduct his crossexamination.
There will be exceptions however.
Civil procedure in 1998 would be almost 
CONCLUSION
Pre-trial depositions will never assume the importance in England that they do in North America. Civil procedure must, however, be as flexible as possible. Lessons should be learned from overseas systems of justice. The fact that a procedure is open to abuse is no reason for it not to be used in appropriate circumstances and when judges, working within a system of case management, are confident that they can restrain excess of enthusiasm on the part of litigants and You'll have access to key data and links to the text of Gordon Brown's budget speech and the press releases as well as the best coverage available! (CCH CCH Editions Ltd, Telford Rd, Bicester, Oxon OX6 OXD
